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Abstract: The legitimacy of the military is frequently overlooked in standard accounts of jus ad bellum. Accordingly, this paper considers how the military should be organised. It proposes a normative conception of legitimacy—the ‘Moderate Instrumentalist Approach’—that outlines the qualities that a military should possess. It then assesses the three leading ways of organizing the military according to this approach: the use of private military and security companies (PMSCs), a conscripted force and the all-volunteer force (AVF). The paper argues that the AVF, despite some notable problems, is the most legitimate way of organising the military.

In their accounts of the requirements of jus ad bellum, just war theorists typically assert that war must have legitimate authority. For instance, St Augustine requires that “the natural order conducive to human peace demands that the power to counsel and declare war belongs to those who hold the supreme authority”.
 The legitimate authority principle is generally held to concern those authorising the use of force, notably the state or international institutions. Sometimes this principle is also extended to those waging the war; largely at issue is whether only states and state-based institutions can justifiably resort to or authorise force.
 

In their accounts of the legitimate authority criterion, just war theorists tend to overlook the importance of a further, morally significant issue in the ethics of war: the moral legitimacy of the military used to fight the war. In short, who should carry out the war? Should we, for instance, prefer the use of conscripted citizen-soldiers because this is the fairest way of organising the military? Or will an all-volunteer force (AVF), such as that found in the UK and US, be more effective and cohere better with individual autonomy? And should we avoid the employment of private military and security companies (PMSCs)? Although the legitimacy of the state fighting the war has received some attention, the legitimacy of the military doing so is a further question, since an all-things-considered legitimate state may have an illegitimate military, and vice versa. 

To be sure, some just war theorists have considered the moral legitimacy of the military, especially the issues of conscription and conscientious objection. For instance, in Obligations, Michael Walzer rejects a consent-based defence of the draft.
 Similarly, Brian Orend presents an account of what he calls ‘internal jus in bello’, that is, the rules of warfare governing the conduct of the warring parties towards their own civilians and soldiers.
 However, such discussions tend to be brief and, as such, fail to provide a thorough assessment of the alternative ways of organising the military. This article aims to fill this lacuna. It does by providing a normative account of the legitimacy of the military—what I call the ‘Moderate Instrumentalist Approach’—and using this approach to evaluate the three leading ways in which the military can be organised: (i) the employment of PMSCs, (ii) the use of conscripted citizen-soldiers, and (iii) the AVF.

The issue of the legitimacy of the military is of much moral significance. First, it is a major normative issue in its own right. It concerns matters of major moral import, such as the fair distribution of the burdens of fighting, the individual autonomy of those required to fight, and the importance of democratic control. Second, the legitimacy of the military will often be a significant factor in the justifiability of a particular war. To be sure, it is not a necessary criterion of the justice of a war. Whereas just war theory concerns the justice of a particular war, the legitimacy of the military is a larger, ongoing issue, concerning several wars, peacetime, and the military’s continuing relationship with the polity. On occasion, a just war may be fought by a generally illegitimate military. For instance, the military of a state might be unusually effective in the case of just war A, but generally be illegitimate because it is ineffective at fighting (potentially) just wars B and C. Nevertheless, despite such exceptions, the ongoing legitimacy of the military is typically a significant factor in the overall justifiability of a particular war, given the importance of the concerns that I will highlight. Indeed, where the war is not clearly just or unjust, the legitimacy of the military may determine whether the war is just. For example, the justifiability of a state’s humanitarian intervention may be moot according to the standard just war criteria, but its reliance on conscripts renders its war unjust. Third, the moral legitimacy of the military may also determine whether a particular just war criterion is met. For instance, a military that is generally inefficient—and, on my account, illegitimate—may be unlikely to meet the just war requirement of a reasonable prospect of success. Fourth, as I will discuss, the composition of the military affects the likelihood of the state fighting just or unjust wars. 

The issue of the legitimacy of the military is also of much political significance. Since the 1960s and 1970s, many states have changed the composition of their military from one based on the draft to an AVF. It may seem, then, that the AVF has won the normative and political argument. However, the AVF has recently been subject to two major challenges. On the one hand, there have been widespread criticisms (particularly in the US) of the AVF for being unfair and too distant from society and, subsequently, numerous calls for the reintroduction of the draft to tackle these problems.
 On the other hand, several states have been moving away from relying purely on the AVF to perform military functions, hiring instead the services of PMSCs such as Aegis, ArmorGroup (now part of the G4S group), Erinys, KBR, and Xe (formerly Blackwater). Although states still largely rely on their regular militaries for clearly combat roles, PMSCs perform a range of tasks traditionally performed by the regular military. These include the training of the police and the military, logistical support, interrogation and intelligence gathering, the maintenance of specialist weapons and technologies, and the armed guarding of infrastructure, convoys, and certain individuals. In the First Gulf War, there was a ratio of roughly one contractor to every 100 soldier; by 2008 in the Second Gulf War, that ratio had risen to roughly one to one.
 As of March 2011, there were about 174,000 Department of Defense (DoD) contractors in the CENTCOM area of operations (i.e., in the Middle East), including about 90,000 DoD contractors in Afghanistan and 64,000 DoD contractors in Iraq.
 This privatisation of military force raises the question of whether the large-scale employment of PMSCs is a morally acceptable way of organising the military. 
In what follows, I first outline the Moderate Instrumentalist Approach. I then argue that the use of PMSCs is highly problematic according to this approach. Next, I consider—and reject—the case for conscription presented by certain civic republicans. The final section assesses the AVF. I argue that despite some notable failings, this is the most legitimate way of organising the military and, in doing so, repudiate the claim that the AVF is a mercenary army. 

The Moderate Instrumentalist Approach
In this section, I will present the Moderate Instrumentalist Approach to the legitimacy of the military, which asserts that three factors largely determine the justifiability of a particular arrangement.
 But before doing so, it is necessary to make two clarifications. The first concerns how this approach relates to, and differs from, the dominant theories of civil-military relations. These have been the lenses through which the issues surrounding the moral legitimacy of the military have been largely viewed. 
Peter Feaver claims that the central problem animating all analyses of civil-military relations is what he calls the ‘civil-military problematique’: the military needs to be able to protect the state from internal and external threats, but it also needs not to prey on the society that it is intended to protect.
 In short, there needs to be protection by the military, but also protection from it.
 Most theories of civil-military relations are fundamentally concerned with trying to resolve, or at least to ameliorate, the civil-military problematique to ensure that the military is, on the one hand, sufficiently strong to be able to ward off internal and external threats and, on the other hand, subject to civilian control and, in particular, democratic civilian control. 

Three approaches to civil-military relations are particularly influential. The first, sometimes called the ‘political science approach’
, is associated with the work of Samuel Huntingdon.
 It favours a professional army and ‘objective control’ of the military by, for instance, a clear division of labour between the civilian and military spheres.
 Second, the ‘sociological approach’ is associated with the work of Morris Janowitz
 and is concerned with affecting the disposition of the military so that it will be subordinate. This approach is the most closely associated with civic republicanism and the citizen-soldier model discussed below; it holds that citizen-soldiers are more likely to have the appropriate disposition. The third approach is Peter Feaver’s ‘Agency Theory’, which uses principal-agent theory to explain when the military is likely to comply with civilian demands and how military ‘shirking’ can be minimised.


The problem with most theories of civil-military relations, however, is that they are insufficiently developed normatively. To be sure, normative/prescriptive claims are made by several civil-military relations theorists (e.g., Huntingdon claims that the military should be professional), but these are generally based on the conclusions that follow from their theoretical or empirical analysis, rather than from a more fundamental consideration of the moral legitimacy of the military. On the contrary, civil-military relations theory tends to assume the moral significance of the two normative concerns highlighted by the civil-military problematique. Perhaps less problematically, the first is democratic control of the military (I will defend the moral significance of this value below). The second, and more problematically, is the defence of the state from external aggressors. Here a form of crude Realist thinking is often apparent, with it assumed that national self-defence and the promotion of the national interest is appropriate. What simply matters, on this view, is the effective defence of the state from potential threats, regardless of the justifiability of the war fought. To be fair, some civil-military relations theorists are concerned with the normative impacts domestically of militaries fighting unjust wars. Yet, little attention is given to the effects of militaries on those beyond the borders of the state. By contrast, Moderate Instrumentalist Approach focuses on explicitly normative issue—the moral legitimacy of the military. Unless one holds a (highly unpalatable) strong communitarian or Realist position, considering this issue requires that attention be paid as well to the external impacts of militaries and, more specifically, the effects on the human rights of those beyond the state’s borders.


The second clarification concerns what I mean by the concept of ‘legitimacy’. Following Allen Buchanan, I take legitimacy to be an issue of agent justification in that it concerns the moral justifiability of an agent’s power.
 To know whether a particular agent is legitimate, we need to know the qualities that would mean it could justifiably wield power. In addition, those subject to the agent’s jurisdiction need to have a content-independent reason to comply with it.
 It is a further question whether those subject to the agent’s jurisdiction have a content-independent obligation to obey its commands. In the case of the military, it is conceivable that a military might generally be justified and that its soldiers possess content-independent reasons to obey it, but that these are not sufficient to establish an obligation to obey. This may require some further moral quality, such as receiving the soldiers’ free consent. 

I also take the legitimacy of the military to be largely scalar and cumulative. That is, it is a matter of degree and depends on the combined contribution of the various qualities that it possesses. The better a particular military does according to the requirements of the Moderate Instrumentalist Approach, the more legitimate it will be. A military does not need to possess all the morally relevant qualities in order to possess an adequate degree of legitimacy, that is, enough for its rule to be morally acceptable all things considered (the exception to this is effectiveness, which is a necessary condition). Nevertheless, to be fully legitimate, a military needs to meet all the requirements of the Moderate Instrumentalist Approach in full. In addition, although a particular arrangement of the military may do poorly on one factor compared to the alternatives, it may do better on the other factors—or on the more morally important factors—and therefore be preferable overall. The ensuing analysis will not compare the use of PMSCs, conscription, and the AVF according to each of the relevant normative factors; rather, it will compare the overall assessment of the legitimacy of the arrangements. 

Effectiveness 

The most important quality on the Moderate Instrumentalist Approach is the effectiveness of the military. More specifically, it is the military’s effectiveness at performing two roles: (i) fighting just wars and (ii) deterring unjust internal and external threats. These two roles are central rationales for the existence of the military. Fighting just wars is a central rationale because it is morally important to defend the basic human rights of those within the polity (in the case of defensive wars) and the basic human rights of those beyond its borders (in the case of humanitarian interventions, peace operations, and wars of collective self-defence). Maintaining a threat of deterrence against unjust threats is a central rationale of the military because otherwise those posing the threat may be able to wield significant influence over the polity (and, in the case of deterring threats to other agents, those in other polities). 

The effective performance of these two roles is vital because this is central to the protection of individuals’ enjoyment of basic rights. Just wars typically respond to the impending or actual harm of a large number of individuals. Similarly, unjust threats of aggression, which are typically highly coercive, often harm several individuals’ basic rights by, for instance, reducing the ability of individuals to lead the lives that they choose. Thus, military effectiveness at performing these two roles is important because of the high moral stakes involved. The stakes are high because, qualitatively, it is typically individuals’ basic rights that are in danger, such as the right not to be subject to physical harm. The stakes are also high because, quantitatively, these rights are usually under threat on a large scale: several individuals’ basic rights are in danger. There is, then, typically a threat of a massively undesirable state of affairs—the harming of several individuals’ basic rights—and it is therefore crucial that the military effectively stop this state of affairs from materialising. 

Given the stakes involved, effectiveness is the primary factor in the legitimacy of the military. What seems to matter above all else is that the military be effective at protecting several individuals’ enjoyment of basic rights, given the moral import of this protection. It also follows that effectiveness is a necessary condition, since a military institution that fails to fight just wars or to deter unjust aggressors effectively would not justify its existence. It would risk the unjust infliction of harm on innocent individuals (by launching unjust wars) and the abuse of military power (e.g., in domestic politics) without any sizable countervailing benefits. For example, although being of a considerable size, a military of a state may not have the capability to wage just wars effectively because it possesses no air- or sea-lift capacity (so cannot undertake or contribute significantly to overseas peace operations). It also has no real internal or external threats. Its existence, however, means that, first, it poses a risk to the state’s political institutions by influencing domestic politics and, second, it may involve its state in an unjust war. Thus, the legitimacy of the military depends on the effective performance of one or both of the rationales for its existence. 

Note that by ‘effectiveness’ I do not simply the military’s success at achieving the aims of a particular mission or operation, although this may often be important. Nor is effectiveness simply a matter of the success at protecting the state. Rather, a military is effective if it is successful at protecting the enjoyment of basic human rights, which is the good to be promoted on the Moderate Instrumentalist Approach. Effectiveness should also be taken to be forward-looking. That is, what matters is whether the military is likely to be effective in the future at promoting individuals’ enjoyment of basic rights, rather than any previous successes or failures that it has had (although these may be relevant when assessing whether it is likely to be effective in the future). This should be compared to the alternative ways of organising the military and its disbandment. 
Let me highlight three further aspects about this account of effectiveness. First, by fighting effectively just wars, I mean achieving the aims of the just cause successfully largely within the partially deontological strictures of just war theory (e.g., by at the same time maintaining fidelity to the principles of the jus in bello), rather than a simple maximisation of the enjoyment of basic rights. Second, since effectiveness is judged relatively according to the other potential options, it follows that a military may be effective even though it may appear to have several shortfalls. For instance, the military of a state with few finances may not be able to afford the technologies necessary for force projection abroad, and so be unable to participate significantly in just wars beyond its borders, but still be better than any alternative arrangement (including its disbandment). Third, since effectiveness is measured by its likely consequences for individuals’ enjoyment of basic rights in general, a military could effectively fight just wars and deter unjust aggressors but still be illegitimate because it undermines individuals’ enjoyment of basic rights in other ways. Most notably, in addition to any just ones, it might fight in unjust wars (e.g., where its soldiers violate the rules of jus in bello).
 Alternatively, a military may continually interfere with political matters and demand ever-growing financial resources, thereby bankrupting the state and meaning that it is no longer able to look after its citizens’ basic rights (e.g., the state can no longer afford welfare services). 

Democratic control

Having suggested that the effectiveness of the military is the primary and a necessary factor in its legitimacy, I will now consider the importance of a second factor on the Moderate Instrumentalist Approach, which is subjugation to the democratic control of the relevant polity. An adequate degree of democratic control is, in most cases, also a necessary condition and a significant determinant of the legitimacy of the military. 

There are three reasons for the importance of democratic control. First, democratic control of the military matters instrumentally since proper subjugation to the polity is likely to lead to a more considered use of military force and reduce the extent to which the polity is influenced by any unreasonable demands by the military for resources and by lobbying to undertake military action. In short, democratic control of the military is likely to lead to fewer wars.
 Second, citizens should have control over their military for reasons of individual self-government. That is, citizens should have some control over the composition of the military of their polity and how it is used because, simply, it is their polity.
 Third, democratic control of the military is required for equality. In general, a citizen should have an equal input (either directly or indirectly through their representatives) into the decisions of their polity because this denotes them as an equal human being with interests and judgments worthy of respect. A military that is not subject to democratic control denies citizens an equal input into the morally significant decisions of their polity, such as the decisions to go to war. 

Certain states do not have a relevant democratic polity under which the military should be subject. For instance, a state might be similar to the Rawlsian notion of a ‘decent hierarchical society’. In such cases, a military will not be able to achieve full legitimacy, which requires submission to a democratic polity. (To that extent, a fully legitimate military requires a legitimate state.) However, it may still be able to achieve an adequate degree of legitimacy if it is generally reasonably effective and, when there is a degree of consultation and representativeness in the polity (if not full democracy)—as in the case of a decent hierarchical society—it subjects itself to the civilian control that does exist. 

Proper treatment of military personnel
The third factor of the Moderate Instrumentalist Approach is the proper treatment of military personnel. This has several elements. Perhaps most obviously, the human rights of military personnel should be upheld. It follows that although military personnel may be subject to risk when engaging in just wars and deterring aggressors, this risk should be minimised where possible (although not at the expense of maintaining unduly high levels of force protection that lead to the violation of jus in bello). It also follows that the polity has a responsibility of care for its military personnel. Its soldiers are owed, at the very least, the equipment, training, and competent military commanders required to minimise the risks that they face. Moreover, as far as possible, the burdens of military service should be distributed fairly. Perhaps inevitably, certain individuals will end up carrying more of the burdens of military service. But, for reasons of equality, the chances that a particular individual will have to perform military service should be the same for those from different sections of society. There should also be equal and reasonable opportunities to undertake other career options. Indeed, for reasons of individual autonomy, military personnel should have a free choice as to whether they are to be soldiers and, ideally, in which particular wars and operations they fight (with a right of conscientious refusal for when they doubt the justifiability of a war or an operation).

The proper treatment of military personnel—like subjugation to democratic control—is in most cases an important and necessary factor in the legitimacy of the military. I say ‘in most cases’ because there may be instances where a military that is not subjugated to democratic control or that violates its soldiers’ rights is nevertheless generally extremely effective at fighting just wars and deterring powerful aggressors. The extremely beneficial consequences that it achieves provide it with a degree of legitimacy, perhaps enough for it to be regarded as legitimate all things considered, given the importance of effectiveness outlined above.

PMSCs and the Moderate Instrumentalist Approach
We have seen, then, the three central factors of the Moderate Instrumentalist Approach are: (i) a military’s effectiveness at fighting just wars and deterring unjust threats, which is the primary, a necessary, and, when extremely effective, a sufficient factor in its legitimacy; (ii) its subjugation to democratic control, which is a significant and typically necessary factor; and (iii) its proper treatment of military personnel, which, likewise, is a significant and typically necessary factor. Having outlined this approach, I will now consider the legitimacy of employing PMSCs. Before doing so, however, it should be noted that my assessment of the use of PMSCs is of the features that we can reasonably expect PMSCs and the employers of PMSCs to possess, given the fact that PMSCs are private companies with a desire to make a profit and the current nature of domestic politics and the international system. (The same is true of my later analyses of a conscripted force and the AVF). It is conceivable that that there could exist a PMSC (and an employer of a PMSC) that would not be subject to some of these problems. There might be a PMSC, for instance, that hires only individuals who are motivated purely by a sense of humanitarian compassion, donates a substantial amount of its profits to charitable causes, treats all of its employees with dignity, and openly discloses all of its operations. Accordingly, many of the problems that I will consider are not necessary features of PMSCs or their employers. To be sure, I think that there do exist some necessary problems
 and I have argued elsewhere that even if PMSCs were properly regulated, their use would still raise some moral concerns.
 My focus in this article, however, is on the most morally significant issues raised for the legitimacy of the military, which largely concern non-necessary—but highly likely—features of PMSCs and their employers.


Industry proponents often highlight the effectiveness of PMSCs as one of their greatest benefits.
 This is predominantly because, the argument runs, they hire experienced military professionals who have extensive training and expertise. It may seem, then, that the employment of PMSCs coheres with the primary legitimating factor on the Moderate Instrumentalist Approach. This perception is largely mistaken, however. The extensive use of PMSCs can be expected to threaten the ability of their employers to fight just wars and to deter unjust aggressors. This is because, first, it is doubtful whether in several roles PMSCs will be militarily effective in the field. This is largely because private contractors are recruited from databases and do not spend time training together, which harms the cohesion and the preparedness of PMSC operations.
 More generally, the use of PMSCs reinforces a narrow, technical (and largely mistaken) view of protection and war fighting as being simply a question of military and security efficacy,
 thereby ignoring other key—often political—factors that are crucial to fighting a just war and to deterring aggressors successfully. Moreover, any (alleged) efficiency savings from the hiring of PMSCs are likely, at least in part, to result from cuts to areas that are important for the legitimacy of military force. These include cutbacks to the mechanisms necessary for effective democratic control and reductions in labour costs. Vetting procedures are also likely to be compromised, with the probable result of an increase in contractor ill discipline
, thereby weakening PMSCs’ fidelity to the principles of jus in bello (which is necessary to fight just wars). 

Nevertheless, it might seem that using PMSCs is beneficial for democratic control because it reduces the ‘civil-military gap’, given that it introduces civilians into the military. To elucidate, a central issue for many civil-military relations theorists is the existence of a gap between the military and society, both in terms of differing cultural norms and a lack of connections between the military and society.
 A gap is worrisome because it could exacerbate the civil-military problematique, threatening both the ability of the military to be effective and the degree to which it is subject to democratic control. One worry is that civilians may possess an inadequate understanding of military matters and so too easily give in to military leaders’ requests for resources or, conversely, fail to provide adequate funds for the military. An inadequate understanding could also lead to militarism in society as the lack of appreciation for military matters results in the military being overly revered. A further worry is that the differing values of the military and society could mean that the military becomes reluctant to obey the commands of the polity and disenchanted with society at large, believing that society is in a state of moral crisis that the military may be able to help reform. 

However, far from tackling the civil-military gap, the use of PMSCs further reduces the role and visibility of the military because of the general lack of transparency and knowledge surrounding the industry and because the regular soldiers who remain focus increasingly on combat operations and thereby become even more distanced from the polity.
 In fact, the employment of PMSCs by democratic states leads to several major issues in terms of democratic control.
 To start with, PMSCs are used by governments to evade the democratic constraints on the use of force, such as the requirement for legislative approval. In addition, the complexity and secretive nature of the contracting process, and the industry more generally, means that there is a lack of transparency and information surrounding PMSCs, which makes democratic oversight of PMSC operations by the legislature and the public very difficult. The lack of information and transparency also makes the real human and financial costs of a war that uses PMSCs difficult to determine and typically underestimated. For instance, there was a massive surge in the number of private contractors in Iraq (likely in between 130,000 and 170,000) from 2004 to 2008, but this hardly caused “scandal, uproar, or even notice”.
 Moreover, the use of PMSCs reduces the extent to which the wishes of the democratic polity are realised in theatre since it introduces another set of actors, often with a different agenda, into the process of implementing the dictates of democratically elected representatives on the ground. The practice of subcontracting, which is highly prevalent in the private military and security industry, only makes matters worse since this introduces even more actors. In addition, the market encourages the eschewing of oversight mechanisms and the close control of contractors required for democratic control by the polity, given the bureaucratic costs of maintaining such systems.

It might also seem that the use of PMSCs does well in regard to the proper treatment of military personnel. This is because private contractors, unlike most regular soldiers, seem to consent freely to participate in every war in which they fight. However, it cannot be reasonably expected that all contractors will freely consent to their particular operations. On the contrary, there are incentives and opportunities, partly stemming from the subcontracted nature of the industry, for PMSCs—which some companies have taken advantage of—to mislead and to cover-up the roles and risks of a contract so that the contractors agree to take on what is a financially lucrative contract for the firm.
 This is particularly the case for ‘third-country nationals’ (TCNs), that is, individuals who are not from the host state or the sending state, whom in March 2011 in Iraq comprised 85% of the DoD’s contractors.
 Once in theatre, several thousands of miles from their home state, it is difficult for a TCN to do much in response to the broken promises about their role. Moreover, TCNs have been subject to notable labour violations, such as payments not being forthcoming, having to work long hours, and being supplied with inadequate food, water, and shelter.
 These issues arise partly because PMSCs, as private companies, have a clear reason to attempt to reduce labour costs,
 but lack powerful incentives to look after their employees, such as a unionised workforce, enforced international regulations, or strong public pressure. Accordingly, the use of PMSCs also raises concerns about the abrogation of the responsibility of care.

Thus, the employment of PMSCs does poorly according to the Moderate Instrumentalist Approach and is therefore generally illegitimate. 

Conscription and the Moderate Instrumentalist Approach
For some defenders of a civic republican vision of the armed forces, citizens must perform military service since this comprises a central part of their civic responsibility.
 Military service to protect the state, along with paying taxes and voting, is a crucial element of being a good citizen. On this view, the performance of such civic duties is valuable because the health of the democratic institutions of the state depends on its citizens participating fully in all aspects of the state. This version of the civic republican account appears to imply, then, a citizen-soldier model of the soldier, where conscripted citizens perform compulsory military service.
 In what follows, I examine—and repudiate—the case for the conscripted citizen-soldier model of the armed forces according to the Moderate Instrumentalist Approach.


First, the effectiveness of a conscripted force is doubtful.
 A conscript on a short term of duty does not have much time to be trained properly, which is particularly a concern when it comes to more complex military operations. A longer term of duty may allow for greater training, but will reduce the number of those drafted overall, which impacts on the case for tackling the civil-military gap, and, given that it is longer, will be potentially worse in terms of the undermining of individual autonomy (I discuss these two points further below). In addition, a system of universal or random conscription cannot select the personnel most likely to be able to perform effectively military operations. In fact, it can be expected to conscript many wholly unsuitable individuals. In addition, as I will discuss shortly, conscription can lead to more and worse wars.


Nevertheless, for defenders of obligatory military service, one of the central advantages of conscription is that it leads to a smaller civil-military gap.
 This is because, the argument runs, when citizens are made to perform military service, they will become more educated in military matters and therefore will be able to appreciate, as well as to question, the demands made by the military on society. Yet, in response, most modern armies are much smaller than the number of young adults who would be eligible for military service. As a result, only very few individuals would gain experience of military matters. To minimise the gap, a much larger and potentially more unwieldy conscripted army would have to be maintained.
 

It is also claimed that conscription enhances transparency and participation, and therefore helps to achieve good governance. To that extent, Deborah Avant and Lee Sigelman argue that individuals become more interested in foreign policy matters if they have to bear the burden of carrying out foreign policy themselves.
 Furthermore, governments will be more responsive to their citizens’ views on foreign policy matters, since citizens will demand transparency and that their opinions on foreign policy are taken into account. It also follows, according to this argument, that conscription reduces the number of wars fought since any hawkish tendencies of the polity soon dissipate when citizens have to do the fighting themselves. More specifically, conscription reduces the number of unjust wars launched, but not the number of just wars. Citizens may be willing to fight in wars of a defensive nature (which are the wars typically viewed as just), but not to engage in foreign interventions (typically viewed with more scepticism). Indeed, there often exist constitutional and political obstacles to using a conscripted force to fight in wars that are not clearly defensive, such as foreign interventions. 


If it were true that a conscripted army is less likely to fight unjust wars, this would present a major reason in favour of this way of organising the military. In this context, John Rawls, who is generally sceptical about the justifiability of conscription, argues that if conscripted armies are less likely to engage in unjustified foreign ventures, conscription may be justified on this basis alone, despite the fact that it infringes upon the equal liberties of citizens.
 Yet it is simply not true that conscription leads to fewer unjust wars. On the contrary, conscripted armies can generally be expected lead to more unjust wars. In his comparison of conscripted and volunteer forces, Jeffrey Pickering finds that once the other variables have been controlled, a state that relies on a conscripted force is 58% more likely to use belligerent force (which may be more likely to be unjust), 39% more likely to engage in operations other than war (OTTW), and 227% more likely to use force against nonstate actors than a state with an AVF.
 In addition, Pickering notes that there is little statistically significant evidence to suggest that conscripted armies are any more likely to engage in humanitarian operations (which may be more likely to be just). He suggests that the belligerency of states with conscripted armies seems to stem from the fact that they have a ready supply of labour.
 By contrast, maintaining a volunteer army requires keeping it as a desirable option. In short, if wars are continually waged, individuals will not want to sign up. Furthermore, the ready source of soldiers that conscription provides may mean that wars may be more destructive with a conscripted army. Leaders will be less worried about the deaths of their own soldiers and so be more willing to take on casualty-heavy operations.

It is also not true that a state that is based on conscription is likely to be more reflective of its citizens’ wishes in its foreign policy. Although occasionally the draft is universal, in general it is only the young who are conscripted, and the young are likely to possess far less political sway than their older, perhaps more hawkish, fellow citizens. Moreover, citizens’ interest in foreign policy does not depend on them taking on the burdens of war fighting. For instance, in the UK an estimated one million protested in London about the Iraq War on 16 February 2003.
 Citizens are, then, often highly exercised by foreign policy and potential wars, even if they do not have to do the fighting themselves. Governments are also often responsive, at least partially, to the demands of their non-fighting citizens. Consider, in this context, the general importance given to the ‘CNN effect’ and ‘Somalia syndrome’, both of which depend on the premise that leaders are influenced by civilians’ beliefs and opinions on foreign policy (including when the state does not rely on conscripted armed forces). Thus, the claims that conscription reduces the civil-military gap and encourages its citizens to get involved in democratic politics (and therefore increases democratic control) are mistaken.

Conscription also does poorly in regard to the proper treatment of military personnel. In most cases, a policy of conscription undermines several freedoms. It potentially violates self-ownership, since the individual’s body is used in a manner that they do not choose. In addition, it denies freedom of occupational choice and freedom of movement, which are restricted during the period in which the individual is conscripted. If conscientious refusal is not permitted, conscription may also threaten an individual’s freedom to select the wars in which they participate and, potentially, their freedom of religion. 

Civic republicans may respond that compulsory military service does not violate their conception of freedom as nondomination as long as the method of conscription is not unfair.
 I will shortly raise doubts about whether a policy of conscription is likely to be fair in practice and therefore not be arbitrary. More fundamentally, it seems odd to say that military service does not violate individual freedom, since it seems to be such a clear case where it does. Forcing individuals to fight in wars, often against their wishes and at significant risk of death, appears to be an obvious contravention of an individual’s freedom. Although I cannot pursue the matter further here, if civic republicans want to deny that this is a restriction on individual freedom, then it may be that their conception of freedom as nondomination is implausible. 

It may also be replied that in some states where conscription is practised, military service is only one of several options; citizens who do not want to fight can instead choose to perform other civic services. Thus, conscription does not violate individual autonomy since there is a choice whether to perform military service. Moreover, certain states allow their conscripts a right of conscientious refusal to participate in a particular war.
 

The problem with this response, however, is that, first, a right of conscientious refusal does not reduce the general problem of the violation of conscripts’ autonomy. This is because conscripts would still be required to undertake peacetime terms of service where their freedom is restricted. The second problem with the response is that although the transgression of individual autonomy seems less serious with compulsory civic service (e.g., because individuals are not forced to fight in wars where their lives may be at stake), their individual autonomy is still violated. Individuals are forced to work in hospitals, care homes, and so on, without their consent, in violation of individual self-ownership and freedom of occupation. 

This is not to deny that individuals do possess some duties to take part themselves in collective projects; forcing them to perform these duties is not a violation of their individual autonomy since they are obliged to perform these morally important actions anyway (even if they do not consent to do so). These duties include a duty to perform military service when there is no other reasonable way of fighting a just war or of responding to an unjust threat, such as in cases of an unjust mass invasion by a foreign power (an effective response to which requires civilians to take up arms), and some civic duties, such as jury service and the payment of taxation. A full consideration of collective civic duties is beyond the scope of this article. Notwithstanding, it is at least questionable whether individuals have obligations to perform themselves military service and the sort of roles in civic service programs, given that reasonable alternatives exist to achieve the ends of the civic service without relying on these individuals. For instance, the market could be used to hire people to work in care homes. 

It should be noted here that accepting that conscription can be permissible when there is no other reasonable way of fighting a just war or of responding to an unjust threat does not mean that in general a policy of conscription is morally permissible. When these conditions are not met, a policy of conscription is morally problematic. That is, when the purpose of conscription is unjustifiable (e.g., to fight unjust wars) or when there exist other reasonable options to fight just wars or to deter unjust threats that do not transgress individual consent (such as using or developing an AVF), a policy of conscription is problematic for the reasons outlined above. 

Fairness

Nonetheless, defenders of a system of conscription claim that this is a fair way of deciding who should bear the burdens of taking up arms.
 This is because conscription seems blind to privilege. By contrast, a volunteer system, such as the AVF or the use of PMSCs, allows for serious inequities in selection because it recruits from the market. In particular, those from the poorer sections of society typically make up the armed forces in a volunteer system. The well off, the argument runs, can choose simply not to participate. 

The appeal to fairness is perhaps the strongest reason in favour of conscription. Yet, the strength of this reason is mitigated by several factors. First, when there is a choice between a fair distribution of the burdens of fighting and one that better respects individual autonomy (e.g., the AVF), it is questionable whether the former should be preferred. We may ultimately think that the moral import of having a distribution of the burdens of fighting that better respects individual autonomy is more important than having one that is fair. 

Second, in an unequal society, a policy of universal or random conscription is unfair. The case for conscription largely treats the equal distribution of the burdens of war fighting (in the case of universal conscription) or the equal distribution of the chance of having to take on the burdens of war-fighting (in the case of random selection) as a fair arrangement. The case for equitable distribution appeals to the benefits that individuals enjoy which come from the protection of the state. Since these benefits are equally enjoyed, the argument runs, individuals should make an equal contribution or have an equal chance of contributing towards their performance.
 For otherwise, they would be free riding on the efforts of others. However, in societies that are not equal, the poor and disadvantaged typically receive far less from the state in return for their military service and so the case for equitable distribution is unfair. It would be fairer if those who are advantaged and who maintain the inequality were to take on the burdens of war fighting, but this would contravene the alleged equity of the draft. 

Third, there is reason to doubt whether a policy of conscription is likely to be fair in practice. Even in long-standing liberal democratic states, conscription has been unfair, with those from the poorer sections of society tending to bear the burdens of military service rather than their better-off fellow citizens. For instance, in France 78% of those with a university diploma escaped military service.
 Consequently, the alleged fairness of a conscripted system does not present a sizeable reason in favour of this way of organising the military. 

Conscription, civic duties, and citizenship 

In reply, civic republican defenders of conscription may claim that the Moderate Instrumentalist Approach misses an important normative factor—that of citizenship—and that this gives us reason to prefer conscription to any alterative. That is, military service is a central part of citizenship and cannot justifiably be outsourced. To that extent, William Galston asserts that citizenship is an office, not just a status, and, as such, comprises both rights and duties.
 The problem with the AVF (and presumably the use of PMSCs too), he argues, is that by outsourcing the duties of citizenship to others, it reflects and contributes to the development of what he calls ‘optional citizenship’—the belief that being a citizen involves rights without responsibilities and that we need to do for our state only what we choose—and ‘spectatorial citizenship’—the premise that good citizens need not be active, but can watch others doing the public’s work on their behalf. Protecting the state, he says, is something that “we ought to do for ourselves, as a self-respecting people”, and it would be shameful to get noncitizens to do our fighting for us.
 Rather than buying replacements, citizens should be motivated by a deep sense of patriotism to defend their state—to fulfil their civic duty. Moreover, by undertaking compulsory military service, individuals learn to be better citizens as they are inculcated in the virtues of citizenship.

There are several problems with these arguments. To start with, even if we do not question the general thrust of the civic republican claims about the importance of citizenship and the performance of civic duty, it is doubtful whether citizenship requires compulsory military service. In this context, Barry Strauss defends the merits of the citizen-soldier ideal, but claims that this can be achieved in other ways without resorting to compulsory military service, such as Reserve Officer Training Corps (ROTC) programmes and the expansion of the National Guard, and such measures can increase the number of (non-conscripted) citizen-soldiers.
 It is also doubtful whether citizenship requires military service. Citizens can perform an array of other civic duties, such as being on juries, voting in elections, paying taxes, and following the government’s laws, dictates, and requests. These can demonstrate that they accept the responsibilities of citizenship and therefore are not ‘optional’ or ‘spectatorial’ citizens. It is unclear why military service should be revered so highly compared to the performance of these other duties, especially since conscription is largely unnecessary in states where the AVF is a feasible alternative. 

In fact, the AVF may be more compatible with a demanding notion of citizenship. As Ronald Krebs notes, a sense of duty always outpolls the other reasons—including self-interest—why individuals enlist in the AVF.
 By contrast, it is doubtful whether many of those conscripted would, if asked, agree to do so out of civic duty.
 To put it simply, soldiers in the AVF or private contractors could be said to choose to fulfil their civic duties, unlike conscripts who are forced to do so, and so the former are potentially closer to the citizen-soldier ideal.

More fundamentally, the suggestion that conscription makes for virtuous citizens is problematic. Anna Leander claims that the ‘virtues’ taught by the military, such as how to kill people effectively and unquestioning obedience, are not the same qualities that make for a virtuous citizen.
 On the contrary, refusing to serve in the military, if it demands morally indefensible participation in a war or if the military is illegitimate might be required by a good citizen.
 

The AVF and the Moderate Instrumentalist Approach
I have argued, then, that a conscripted force is morally problematic according to the Moderate Instrumentalist Approach and that the republican defences of this way of organising the military largely fail. Before I assess the AVF according to the Moderate Instrumentalist Approach, it is first necessary to reject a major criticism of it. This is the assertion, largely from the republican defenders of conscription, that the AVF is nothing more than a ‘mercenary army’.
 This is because it hires individuals who are volunteers from an open job market and who may be attracted by the good pay on offer, instead of relying on citizen-soldiers who want to perform their duty to defend the state. As such, there is little difference, the argument runs, between the AVF and the use of PMSCs. Both rely on monetary rewards to persuade individuals to enlist. Both also encourage individualism rather than focusing on the civic duty to protect the state. The sense that the AVF is a mercenary army is increased by the growing reliance of many AVFs on foreign recruits, who may be attracted by the benefits on offer, such as the level of remuneration and fast-tracked citizenship. 

This argument is unconvincing. The AVF is a public institution, unlike PMSCs which are private organisations. The volunteer soldiers of the AVF are much more like civil servants than like entrepreneurs. More specifically, there are two major differences between private contractors and volunteer soldiers. The first difference is the reason why private contractors and volunteer soldiers enlist. As noted above, many volunteer soldiers are motivated predominately (if not solely) by patriotism and a sense of duty. Volunteer soldiers can be seen to be akin to teachers and nurses, providing a public service for the common good, and often making a sacrifice when doing so.
 This is recognised by many states. In return for their service, societies often revere their volunteer soldiers and provide them with additional benefits, beyond those that the soldiers could expect to receive if they were private contractors. For instance, volunteer soldiers are generally hailed for their sacrifice, which would not make sense if they were simply perceived to be volunteers getting a decent price for their service.
 Conversely, PMSC personnel are generally less likely to work for the common good (although may sometimes be motivated by the common good); rather, they can be expected to pursue their own (financial) self-interest to a greater extent than regular soldiers (although some regular soldiers may also be motivated by financial concerns).
 

The second, related difference is that, although both give their consent, private contractors and volunteer soldiers agree to different sorts of contract. A contractor agrees to a short-term, financial contract, where they can choose the wars in which they fight, often for excellent remuneration. Volunteer soldiers, by contrast, accept when they enlist a soldier-state contract, which is sometimes made explicit in military covenants. This often involves sacrifice, the forgoing of civic rights, and long terms of duty, but also entitlements to additional benefits from their state. 

These two differences are likely to have some impact on the legitimacy of the AVF according to the Moderate Instrumentalist Approach. The difference in motivation means that the AVF is more likely to be effective, assuming that an individual’s motives are instrumentally important. For instance, other things being equal, a soldier motivated predominantly by the collective good seems less likely to desert his fellow soldiers when a mission to protect his state becomes risky than a soldier or contractor motivated solely by financial gain.
 The difference in contract means that the AVF can be expected to treat its military personnel better than private contractors are treated (although some AVFs have some problems in this regard, which I will discuss shortly). This is because the implicit soldier-state contract exerts pressure on political and military leaders. A society’s perception of volunteer soldiers as sacrificing themselves for the greater good, and thereby having entitlements to additional benefits, leads to indignation when military personnel are inadequately treated. By contrast, the perception of contractors motivated by financial gain, out for what they can get, means that there is far less ire when contractors are not properly treated.
 

Having rejected the claim that the AVF is a mercenary army, let us now evaluate the AVF according to the Moderate Instrumentalist Approach. First, the effectiveness of the AVF is one of its greatest benefits. A standing, professional army provides the possibility of extensive training and integration. This training and integration enhances flexibility since soldiers can prepare for a variety of potential conflicts. Hence, Curtis Gilroy, the director of the Pentagon’s accession policy, defends strongly the effectiveness of the AVF.
 He argues that it is effective because, first, the recruits perform better because they volunteer and, second, it can select well-qualified recruits, which in turn means that its recruits are more easily trained and present fewer disciplinary problems. 

In terms of democratic control, however, the AVF cannot be expected to do so well. This is because of the civil-military gap between the AVF and the polity, which is a cause for concern since professional, volunteer soldiers can become distanced politically from the polity that they are supposed to defend. As outlined above, this can potentially threaten subjugation to the democratic control of the polity. Similarly, the current, state-based AVFs have problems in terms of the proper treatment of military personnel. For example, Elke Krahmann argues that declining job security, narrowing career options, worsening living and working conditions, and lengthier deployments have given the impression that states are no longer keeping their side of the military covenant bargain.
 In addition, it is sometimes claimed that although volunteer soldiers agree to enlist, their consent is not truly free.
 As discussed above, it is often argued that the AVF recruits from the more disadvantaged members of society. It may appear to follow that when volunteer soldiers enlist this is the only reasonable option that they possess. 

This overstates matters somewhat. It is important is to distinguish between joining the military as the only reasonable choice for the poor and disadvantaged and joining the military as one amongst many reasonable alternatives. In several of the states that have an AVF there exist reasonable employment alternatives. Although enlistment may be the most economically and socially desirable option, many of those who enlist in the AVF are not forced to do so by socio-economic pressures. Notwithstanding, the more disadvantaged members of society are likely to have fewer alternatives available to them. The lack of equality of opportunities means that joining the AVF may be relatively a better option for the poor and disadvantaged than for their more advantaged fellow citizens. Although the choice of soldiers in the AVF may not be coerced, it will often be manipulated to a certain degree by recruitment officers, given that, like PMSCs, the AVF recruits from the market. In particular, there are pressures to hire the best candidates at the lowest cost, which may lead to some misrepresentation of the roles on offer. The US Army, for instance, has been accused of targeting children in a manner similar to ‘predatory grooming’ and of lying to student recruits.
 

These concerns about the AVF’s degree of democratic control and proper treatment of the military diminish to some extent its overall legitimacy. However, although worrisome, these problems are not likely to mean that a particular AVF will necessarily be illegitimate, all things considered. This is for two reasons. First, a number of measures may be adopted—and have been adopted by several AVFs—to reduce the civil-military gap. These include the use of programs such as the ROTC to increase representativeness.
 Second, recall that effectiveness is the most important factor on the Moderate Instrumentalist Approach. The effectiveness of the AVF will mean that any likely failings in its subjugation to democratic control and its treatment of military personnel may not be fatal to its overall legitimacy. If these failings are not grave, then the AVF can make up the loss of legitimacy by being highly effective—as I have suggested it can sometimes be expected to be. Overall, then, despite these problems, a particular AVF may sometimes be likely to possess an adequate degree of legitimacy. And, given the more serious failings of the use of PMSCs and conscription, the AVF is generally the most legitimate currently existing way of organising the military.

Reforms

Notwithstanding, the problems that I have highlighted mean that there should be reforms to improve many AVFs. To that end, I will now briefly sketch some proposals for reform to tackle the issues outlined, although space prohibits a full defence of these proposals. In order to achieve a much more legitimate military, I think a cosmopolitan AVF under the control of global democratic institutions is ultimately necessary in the long-term. However, I cannot defend this proposal against the statist alternatives here.
 I will focus instead on some more short-term proposals. 

Given recruitment difficulties, there is a tendency in some AVFs to reduce the terms of service and to lower recruitment standards. In order to have a more effective force, lengths of service should, on the contrary, be increased to allow for greater training and specialisation, and the recruitment standards should be higher. In addition, there should be recruitment targets so that the AVF does not have a strong bias towards any particular ethnicity, gender, class, social and political group, or sexuality, which should reduce the civil-military gap. 

Moreover, there should be a reduction) in the size of the armed forces (and not replacement by private contractors) to that which is strictly necessary to achieve the two central rationales of the military outlined above. The case for a reduction in the size of the military is premised on two points: (i) most wars are unjust since they involve the deaths of several innocents (of innocent civilians, just combatants, or unjust combatants) and therefore fail to meet the ad bellum and in bello requirements of proportionality and discrimination; and (ii) most states are not subject to significant threats posed by unjust aggressors. It follows that the two central rationales of the military—to fight currently feasible just wars and to deter unjust threats—do not apply to many states. Consequently, several AVFs are currently oversized and largely unnecessary, and even dangerous, given the risks of military influence on the state. 
To improve the treatment of military personnel, there should be a formal system of conscientious refusal for matters of jus ad bellum and jus in bello. That is, soldiers would have the choice to refuse to participate in any mission where they deem the justice of the war (launched or continuing) or operation to be in doubt (although there may need to be a financial penalty for refusing in order to discourage mendacious claims). There would also be a legally binding military covenant that outlines, on the one hand, the expectations of its soldiers and, on the other, their additional rights and benefits, including an extensive responsibility of care during and after their term of service.
 
Conclusion

I have argued that the AVF is the most legitimate way of organising the military according to the Moderate Instrumentalist Approach. Both conscription and the use of PMSCs pose several major concerns. Accordingly, in our thinking about the justice of a particular war, we should consider not simply whether the war meets the more commonly cited jus ad bellum and jus in bello criteria, but also whether it is fought by volunteer soldiers rather than conscripts or private contractors. If it is not, the war is more morally problematic. Thus, we can regard, for instance, the US war in Vietnam as even worse for its reliance on conscripts and, more recently, the US and UK-led action in Iraq as more objectionable given its reliance on PMSCs than according to the standard accounts of the just war criteria.

Therefore, the traditional focus of just war theory on matters of only jus ad bellum and jus in bello is too narrow. Given that whether a war is fought by PMSCs, a conscripted force, or an AVF is likely to impact on its justifiability, if just war theory is to provide an accurate assessment of the justice of a particular war, this framework should be extended to consider the legitimacy of the military.


Yet, as noted at the start, the legitimacy of the military concerns more than simply whether a particular war is just; it is a larger, ongoing issue, concerning several wars, peacetime, and the military’s continuing relationship with the polity. Hence, although just war theory should be extended to capture the legitimacy of the military at the time of a particular war, the issue of the legitimacy of the military transcends just war theory. The theories of civil-military relations, which do consider the ongoing issues surrounding the military, may appear to be of greater relevance. But most scholars of civil-military relations need to pay much greater attention to the normative underpinnings of their approaches. More specifically, they need to consider to a much greater extent the justifiability of the military’s uses of force and the effects of the military on the human rights of those beyond the borders of the state. Accordingly, scholars of civil-military relations need to engage to a larger degree with just war theory and international political theory.


Therefore, we need a richer, broader account of just war theory which is more sensitive to the issues surrounding the legitimacy of the military and closer links between civil-military relations and just war theory.  This should ensure that the judgments of the justice of particular wars are more accurate and should lead to a more sophisticated analysis of the ongoing legitimacy of the military.
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